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MEMORAMDUM ‘

SUBJECT: Guxdance on Pursuing Cost Recovery
: Actions Under CERCLA

—’J?
FROM: ourtney M, Price (1 ptts .
ecjal Counsel for Enforcement .

ee¢ M., Thomas
Assistant Administrator for
Sc0lid Waste and Emergency Rasponse

TO: Enforcement Counsel
Regichal Administrators
Regicnal Counsels
Associate Enforcemernt Counsel-Waste D1v1510n
Regional Superfund Coordinators
Air anéd Eazardous Substance Division Directors,
Environmental Services Directors

I. INTRODUCTION

TN -

Section 107 of the Comprehensive Environmental Response..
Compensa:;on and anbx.xty Act (CERC;A) provides gcnerally thas (:j)
past and present owners and opera ors of a site, and genera:ors
and transporters who contributed hazardous suhstances to a site,
shall be liatle (with certain.limitations to be discussed heraiﬁ) -
‘for a2ll costs of removal or Temedial action undert#kén by the U.S.
government, a Staie, or ahy other person, and for dam;ges to or
loss ©of natural resoutcés.

While it is highly.desirable to obtain removal and remedial
action in the first ins:ince.by responsible parties, rather
than by the Environmental Protection Agencﬁ (EPA) or a State,

: tnefe are aﬁd will ?ontinue to be many cases in‘which the Agency

will authorize the use of CFRCLA funds from the Hazardous Substance

C
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Response Trust Fund (the PFund) estahlished by CERCLA for these

actions, and thereafter attempt to recover those co§t§ from the
party or parties who are liable under Sectién 107 of the Act ang
other authorities. |

Due to the possibility of cost gecover§ ;ztorts in any case

in which CERCLA funds are etpended. the observation, documentation
and presérvation of critical facts ang respons? costs is impoctant
tO> assure that:

* potential evidence concerning the site 1/ and responsible
parties is noted and.docuﬁented before:response activity
or thelpagsage 6f‘time obscures or eliminates it

.« phyﬁical evidence essential at trial is collected and
‘preserved appropr;atcly and '

" sufficient evxdence of to:al costs and claims paxd from the
| Fund_has been ma;ntazncd and_is available to support recovery
by the government. |

Thiﬁ memorandum des&ribes essentjial elements which tﬁe

go;brnment vil; probabiy be called upon to prove in & cost
recovery action; the assembly-and maintenance bfla‘file: some
examples of appropriate documentation for cach-element ef the
cause of action; procedures for processing and negotiating cost
recovery claims: and the mechanics of repl}ment of any recovery to
" the Fund. This guidance must be observed by EPA employees, con-
tractofs, and, where appropriate, employees of State agencies

working on a site on which CERCLA funds are expended under an

/. “The wotC "site” as used herein applies to any location where a
Telease or spill has occurred, and maybe used xnterchhngeably witn
"facility" as defined in CERCLA €101(9).
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EPA-State cooperative agrrement, in every situation in which CERCLA
tunas,lre expended for site clean up, since each of ihese sites is
the subject of a potential cost recovery action: The ottiée of <:>
Waste Programs Enforcement is preparing an additional cost docuy-~
mentation guidance; piease contact Libby Scopine (382-4482) for

assistance. -

-

II.° ASSEMBLING A COST RECOVERY ACTION

The assembly of evidence for a cost recovery action begins
with the first response action taken under Section 104 of CERCLA.

. The £iling of a cost recovery action should be presuméd:-accordingly
the collection_of relevant documentation is important. Generally,

the government will b@rsue & COost recovery action when there is a
solvent responsiﬁle party.2/. .Where other gpverﬁmenﬁ action against
the'fespﬁnSible'p;rty is contem;latgd.or pepding{-such as & Jjuéi-
ciaI action under Section 7003 of RCRA or Sgétion 1ns'o£ éERCLA teo (:j)
compel reﬁedial meASUTeS At & sitef”a cost recovery countrunder

Section 107 of CERCLA !or removal or remedial costs can be added .

to the ongoing 11tiga:ion.

The Regxonal Program office has the responsibxlxty of
collecting and maintaining the documents. used as evidence in
cost'reco#gry actions. 1In matters which require legal opinions
{such as the legal right of the Agency to enter.a facility) or the
ﬁreparation of legal documents, the program office should consult
with and obtain the assistance of the Regional attorney or the

appropriate Headguarters attorney.

2/ For a discussion of the factors to be considered in determznzng
whether to file a cost recovery action, see Part IV.F.




OSWER # 9832.1
-

III. ELEMENTS OF A COST RECOVERY ACTION

Under Section 104 of éERCLA. the U.S5. or its authorized
representative may take removal or remedial actfon~at a siie
when, EESEE alia, any hazardbus substanée is released or there
is o substhntial'threat of such a release into the environment,
unless EPA determines that such action will be done properﬁy
by the owner or bpe:ator or.by any other resﬁonsible party.
The'governmeqt may pursue an action under §107(a) for {1
costs of removal or remedial action incurred by the u.s. not
inconsistent with the National Contingency Plan (NCP), or
(2) elaims paid by the Fund for costs of respornse i{ncurred
by a staie not iﬁconsistent with the RCPf or by other parties
not inconsisﬁent with the NCP.3/ Section i04(bi_also authorizes
ﬁhg recovery of costs. of sampliﬁg. analvsis, monitoring and

surveying programs, and certain other costs, including those

3/ There may alsc be a claim made by trustees under Section
T07(a)(4)(c) of CERCLA for damage to or loss of natural resources.
However, until regulations for assessment of natural resource

damages or destruction are promulgated pursuant to Section 30l(ec)

of the Act, claims for such damages will ke assessed on a case-by-case
basis. The best records available on those damages ghould be
maintained until specific guidance is developed on that subject.

A
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for pl;nning. legal and engineerinyg services;i/
‘ Therefore, to successfully pursue 3 cést‘recbvery‘action, EPA
should be prepared to introduce evidence demonstrating:

1. - release of a hazardous substance or the substantial thréat
of such a release; and ~

2. the responsibility ﬁi ﬁhe defendant(s): and

3(a). removal or remedial actions taken by the U.5. or the
State which were ;ét inconsistent with the NCP §/: and/or

4. .the costs of action taken by the U.5.,, a State, or

any other person.

The financial condition of a responsible pa;€§ is not an
essential element of proof of the cause of action.§/ Even 0, the
financial coﬂdit?bn‘of the responsiktle partiés may be considered

in déterﬁining‘the fe&sibility of a cost recovery action. ' (:)

47 Ter a lzst of costs wh;cﬁ are recoveratle under GERCLA, see
Appendxx A.

5/ Although Agency pelicy is to maintain evidence that its

Tesponse activities are not inconsistent with the NCP, the Agency takes
the positicon that the defendant has the burden cof proof on this issue.
§/ While we do not believe that it is necessary to introduce
evidence that removal and remedial action would not have been

done properly by the owner or operator of a facility or by any

other responsible party, it would be prudent toc have available
evidence of efforts by the Agency to obtain private party response
action at the site., The notice letters forwarded by the Agency

to potentially responsible partxes and their responses ate

oxamples of such ‘evidence. . .
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The chief elegggts of a cost ‘recovery action and the
nature of evidence rgquired to sustain them are discussed below.

A. Evidence of Reiease or Substantial Threa: bf Release
of & Hazardeous Substance ' .

A Telease of a haz;rdous subsiance or the substantial threat
of such releasc from a facility must be shown. The term “hazardous
substance® includes inter alia, any material designated as hazardous
or toxic under the Clean Watet Act, Toxic Substance Control Act,
‘or the Clean Air Act or designated as a hazardous waste under RCRA
“(see 40 CFR-BOZ).‘ The definition should be consulted since {t -
does not include every pcilutant or contaminant.7/

Appropriace documentation of evidence of a release or sub-
stantial threat of release includes field notes, photographs of
'tne scene, statements from witnesses.'stitements'frbﬁ owﬁers er
operators, follow-up narrative reports or memoranda describing .the

scene or observations first hand, samples of air, so0il, water or.

leachate dischdrge_and laboratory analyses of the samples, Evidence

7/ Section l04(a) of the Act authorizes the President (or his
designer) to take response action whenever there is a release or
threat thereof of a hazardous substance, or whenever there is a
release or substantial threat of a release ¢of "any pollutant or
contaminant which may present an imminent and substantial endanger-’
-pent to the public health or welfare...". However, Section 107
‘refers only to liability of owners, operators, transporters and
generators for costs incurred in responding to releases or threats

©f relesses of "hazardous substances", It is not clear whether

those persons may also be liable under §107 for costs incurred in

" responding to releases or threats of releases of any pollutant or
contaminant which is not a defined hazardous substance, but which

may present an imminent and substantial endangerment. The government
intends to hold such persons liable for theose costs under both section
107 of CERCLA and the common law theory of restitution.

s

-
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collected must be sufficient to demonstrate this aspect of :hé <j>
case. . | |

There are three important considerations here.

First, samples, records of the owner/operator, or other
evidence sufficient to establish the identity of hazardous sub-
stances involved should be cdllected.

Procedures similar or identical to those used by the National
Enforcement Investigations Center (NEIC) 8/ should be followed, as
should the requiremeﬁts of Section lOl(e)(l)(B)..which provides
for furnishing a receipt to the owvner/operateor for any ;amplés
tak?n rﬁnd a split sample, if requested), Observance of chain~of=
custody procedures is.neceséarﬁ to demonstrate,at.trialrthat

‘~samples analyzed as hazardous substances did, in éact.-originate
at the site. | 7 .- . ' o K ) . ,

Collecting more data and documentation about.si;esrﬁhan is <::)
Teascnably necéssacy may ind:gase total'response costs to in
ﬁﬁduly high levei and delay clean-up activities and cost recovery.

The number of iamples collected is pfim#rily a matter within tzhe
judgmen£ of the Regional and Beaaguarters Superfund 0££icés, and

will necessarily depepd to a great c:teﬁt’&n the site and the
affected areas.of the environment. - These Offices should consult

- with thelnegional CounQeI prior to;éolleciing sanples. Eowever,

{the Agency should génerally collect only.enough samples to determine '

(1) that a hazardous substance is present on the site; (2) that 2

B/ NEIC Policies and Procedures Manual, May, 1978 (rev., Dec.
v Y98l), EPA Document No. 330-9-78-001-R. o

O
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release of the hazardous substﬁnce iﬁ'substantially threatened or
has occﬁtred: and (3) what respons; is appropriate. Only unusual
circumstances (e.g., to satisfy doubts over validity of previous
samples, to determine whether concentrations of hazardous substances
are increasing, etc.,) would justify incurring significant additional
costs for any additional sampling and analysis.

Samples should be taken in accordance with EPA-approved
prctoccls and prscedures developed by NEIC and contained in its
Poclicies and Procedures Manual referred.to above or similar
péocedures. ‘

Seccrd, collectioﬁ ofAthis evidence should b?gin immediately
upon the start of any investigation into whether some response
activity (including sampling and surve?ihg)_nay be needed at the -
site in respons; to a release or threat of Felease.. ?aisage'of
time or deéliberate inserference by other parties may literally
destrcy the evidence. ~Similarlyh a long delay betweén the initial
observationgénd the trial, or the‘initia; observation and the
recordation ¢f that observation, will make testimony by witnesses
about the site more difficult, Pho:qgraphﬁ'of the scene before,
during and after ﬁhe fespon;e action are fregquently helpfﬁl in
preparing witn;sses to testify, and {in providing a visual record
to the Courtof canditiops that promptedAthé response activity,.

Field no:gbaoks and the results of lcboratofy analylis are
€éritical in showing the conditions that existed at the gite and.
‘establishing a potential link to the defendant. Sampling and

analysis should be conducted with particular concern for accuracy,

- bl
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detail, completeness and qua;ity. since these documents are likelv

to be subject to close scrutiny by responsible parties and the (:)
court, The NREIC has developed iﬁspection and analysis procedures
‘to assure high guality evidence and documentatioq for trial.
Observance of NEIC pfoceéures agaures a consistently high.quality. .
of evidence. and should be gollowed by EPA employees, other federal
agencies, contractors, and State agencies which have entered into

an B?A cooperative agreement for response using CERCLA :unds.

. Third, for ease of assembling the case and presenting ;t for
trial, ‘the follbwing pecple should be identified bf name, relevant
qualifications or connection t¢ theJéase,_and in?ormation ;bout

hew 'to contact them in the future: 1} pérsonsywho participated

in the site inspection, sampling, ahalyﬁis or photography; 2)

persons who may have historic or curteht_infb;mgtion ﬁrop,perscnal
- observation, 3) ﬁebble.whb gave or refﬁsea te give.statémen£s. '<:>

. B. Evidence of Resggnsxbzlxty of Defendant{s)

In mest cases;: the lzabzlxty of defendants will be demonstrated
By-establxshxqg the elements in subsec:};nqltllbll) of §107(a).
- EPA personnel have a variety of techﬁiques to gather gv;den:e
'cbnnecting the hazardous substance with the potentially responsible.
. party or‘parties. pr exanmple, a deed‘or lease evidences the
responsibility of ovner or operator of the site. Less !ormal
'evidence can also be helpful in tracing :csponaiblity. The opéfator}ér
presence at the s;te over a period of time will usually pe noted
" by employees, neighbofs. law enforcement cfficers, competiters or

others close to or interested in such activities. Those observations

should be recorded in signed statements or affidavits, 1In addition,

O
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the activities of cperators of a site ﬁﬁy require a license or
permit under State or local laws'and regulations. The appropriate
agencies should be consulted to determine whether they have any
record of activities by an operatdr of the site;

The problem of 1inking a transporter or generator of a h;zardous
-gubstance to a site is frequently a more difficult undertaking.
The following detectipn soutées may prove fruitful. Often, operators,
generators, and transporters have records of business transactions.
Drums located on=site may bear labels or markings with the name of
& generator; -these drums or labels should be preserved, if possible,
or photographed, and the photographs laheled fer identification
-and future use as possible evidence. Under certain circumstances
- the case developmeht team may decide to rerform a cﬁgmical anélfsi?
of the waste to assist in esiablishing the similafity between.the
'waﬁteé and a particular compahyr;_process.g/ (Inforﬁation iegarding
parties and sites may also be obtained by use of letters issued
under authority of RCRA Section 3007 and CERCLA Section 104(e)).
Again, local residents, law enforcement officials or compe-
titors may be sources of information on transporters of material
to the site or in the general vicinity. Employees or former
employees of a generator or transporter may he willing to discuss
the disposal practices of their emplovers, and if so, signed ‘
statements or affidavits, if possible, should be obtained from

th.m .

$/ Information on the composition of waste streams associated
with various industrial processes may be obtained from the Hazardous
‘and Industrial Waste Divisicn (WE-565), Office of Solid Waste, U.S.
Environmental Protection Agency, 401 M Street, S.W., Washington. p.C.
20460. o : ‘ - _ . ]
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€. Evidence That Removal or Remedial Action Taken By the U.S. or
State Is Not Inconsistent With The National Contingeney Plan

Pursuant to Section 104 of CERCLA, after information is (:i)
gathered that a release has oc;urre& or is threatened, a variety
of actions may be taken by EPA or a State. ,Apnng thbse actions
are: - | ‘

(i) Inve{tigations. moni:oring. surveys, .testing and other
~information gathering as may be necessary and gpp;opfia:e to identify
the existence ané extent of the release or threat thereof, the
amount, source and nature of the h;zardous substances, and the
exteﬁt of danger to public health, welfare or the environment. In
addition, such planning, legal, fiscal, eccnoﬁic..engineéring:
architectural ;nd other studies er investigations may be undertaken
as necessary-and appropriate to plan and direct response action:_

) (ii) "Removal actions'.'as the term is defiheﬁ‘in Section_ -
$101(23) of CER?LA,'and;uhich'includesﬂ without limitatioq, iecurity(:j>
fencing, provision of alternative temporary water supplies, and
;empprary.evhcuation aﬁd housing of threaﬁened individuals., 1In
a&ﬁition. EPA may take ;uth other acticn as may be necessary

to ﬁrevent, minimize or mitigate damage to ;ubl;c health, welfare

. or the environment, such as removal of.mqterrals. temporary Qiking

and other easily accomplished aétions: aﬁd ’

(i1i{) “Remedial actions®, as the term is defined in Section
101(24) of CERCLA,'including'1nsta11ition of & clay .cover, dredging
ot cxcaﬁations. collection ©f leachate ihd Tuncff, on-site storage,
traatment or incinér?tion.'érovision of alternative wate} sdpply
and clean~up of released hazardous substances. Subject to some
restrictions, it ﬁay also include permanent relocation of residents.

and business and community facilities, and off-site transportation,
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storage, treatment or disposal of hyzardouu substances,

In a cost recovery actio;, two factors are important in the
development and preservation of evidence regardin§ the appropriate-
ness of the action taken by EPA or the staté. These factors lre.

A; The action was not outside what CERCLA allows.

B. The action taken must be "not inconsistent® with the NCP.

“herefore, the NCP should be referred to and all persons involved in

the decision-making pfocess skould be £aniliaé with its requit;men;;'
and limitations before decisions regarding actions are made 10/,
Those decisions should be documented by notes, memor:naa. letters
and other written records maintained in the appraprﬁate filqé.

Under the NCP, remedial gctions must alse be shown to provide
a cost-e{fective response. A cost~effective remedy is one which,

among the alternatives examined, 15 least costly but technclogxcalay

.zeaszble, reliable and adequate.y prot-c:s publ;c health ana the

environment, In add;txon. under the Sectxon 104 (c)(4) balancing
test. the Agency should document remedial actions to refute any
claims that the remedy was nct qost-effective;_ Hgasures of cost-
effectiveness includes the protéction afforded §ub11c health,

welfare and the énvironment by the remedy. In “"immediate removal®
actions it will be especially 1mport§nt to document the circumstances
wﬁich justi!y'the need for immediate action. As prdvided in sectioﬁ
300.65 of the National Contiﬁgency Plan, an immediate removal is

appropriate when the lead Agency determines that the initiation

of immediate removal action will pravent or mitigate ‘immediate

rigsk of harm to human life or health;

10/ The National Contingency Plan is publi shed in 40 CFR Part 300,

47 Fed. Reg 31180 (July 16, 1%882).
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Immediate removals_;re appropriate in such situations as: 1)
human, animal, or food chain exposure to acutely toxic substancess.C:D
2) contaminiticn of a drinking water supply: 3) fire and/er
explosion; or 4) sxnzlarly acute situations. |

Evidence of the cost-effectiveness of a particular renedill
actxon may be demonstrated by the following evidence’ which is

contazned in summary form in the record of decision:

¢ studies showing the'teéhnical feasibility and probable:
‘cogt of alternative remedial actions dﬁ the particular
site; - “..

o infdfmhtion‘that shows the degree of ri;k To public health, .

welfare and envircnment presented by the particulﬁr site
{i:e.{ popuia:ionAﬁhreatened. media affecﬁed; toxicity of .
the hazardous substance anolved, etc.). , .', - o o~

° other documentatzon generated in conszdera:zon of :ne_ <:>

© °  yarious !actors requlred by Section 300.68 o! the NCP.

Ail such evidence should be documented by written studies,
_ reports, letters, memoranda, notes, minutes of meetings and any
cther record of the relevint bases for ;akinq a particular remedial . -

action,

D. Proo! of Cosis of Removal or Remedial Action by the v.S. .
i or a State . . _ ‘

Collecting evidence of costs of removal or remedial action
taken on a site is likely to be s time consuming task. Documents
must be obtained from a variety of participants in the cleanup

activity: agencies, contractors, and others. The success of

hl
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government cost recovery actions depends upon the use of good
bookkeeping and record ceollection techniques,

. | Certain costs expended on removal and remedia.l action are not
-recoverable.  For example, ﬁo recovery under CERCLA i£ pernitted
where response cost; resulted from ipplication of a FIFRA-régister;d
product (see Sectién 107{i)), or from a Pederilly-permitted release
(see Section 107(3)). In borderline cases, it should be assumed
that removal and remedial action costs are rgcover;ble and records
developed and maintained w;th this expectation;

" A variety of mechanisms are available for tracking costs.

While EPA prefers the uniformity of 2 single accounting system,
. the particular method of acecounting maf vary if it ensures accurate

record keeping and preservation of all costs attributable to a

particular site. To further this objective.-codperative agree-

_.ments between EPA and a State, or contracts hetween EPA and a —

_. contracter for performance of response activity on a site, should
specifically require th;i accounting prdéeéures used by the State
or contractor be approved by EPA. |

An accounting and expense-:rackiﬁg system is already in' i
place at EPA, and should be followed closely by all EPA personnel,

.contr;ctors and State agency p?r:onnel working on~C£RCLA-£unded

;ites. This system generally involves the .assignment of a.uhique
accounting numberlto each specific site, and the charging of time,
meterial and other expendituies t® that acecount nﬁmber. fhe site

number is assigned Ly Headquarters based on a request from the

Regicnal Qffice and confirmation of an approved Federal responsc.
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In addition, activity c¢odes have been devised under which different

activities and phases of site clean-up and remed;al action may be
described. Questions regarding the specifics of these accounting
procedures should be éirecfed to the Pinanciai Management Center
in thg Office'of Emergency and Remedial Response (F:S 382=-2208).
Evidence of the cleanup costs should be preserved and avail-
able for in:roduction‘into evidence., This eould include such
documentation as receipts :or meney paid for gdods or services;
cancelled checks; contracts and any amendments thereof: purchase
orders; invoices; records of time spent, where the claim includes
the value of such time; travel recordé and vouchers; and records
of all coérespondence or other communication regarding the actual
costs, as well as progress reporis;cn the worklperformed. The
names,‘hddreésés and telephone numpe;s_of ail perséns'maintain;ng
the'regulat business recoéds of :ontraétﬁ;s} agencies or persbns

outside EPA should also be maintained for ready reference, 11/

11/ The Emergency Response Division of theée Office of Solid Waste

and Emergency Response of EPA is developing e field manual entitled
*Cost Contreol Managenent for Superfund Removal"” for inmediate and -
planned removal sctions. This manual presents & management system

for On-Scene Coordinators for contreolling, verifying, and documenting

all costs incurred in a removal action.

A




oW

OSHER # 9832.1

IV. PROCEDCRAL ISSUES

‘A. Timing of the Cost Recovery Proceeding

While the Office of Waste Programs Enforcement will work with
- the Regional Program Office in setting priorities for cost recovery,
the following basic timing guidelines are offered. Cost recovery
‘actions for expenses lncurred in 1nmediite or plannea removals
will normally not be initiated until after such response activity
has been completed, since the time requiredltor those activities

is relatively short. Boyeveg. & ©O8% recovery action need not be
delayed where the Agency egiablishes a multiphaéeltesponse action
fe.g.. surface clean up.'grouﬁdﬁater-glean upl. A cost recovery
action can begin before compie:ion of the last phase of response
activity for cosés_exéepded to date and aiso for calculable future

costs.,

Where one stage of cleandp:follows anothér in fairly rapid sue-
‘cession, cost recovery actions should be initiated after the cleanup

is fully completed. 1In situations where there are‘iubstantial'de;ays

between phases, however, the Agency may decide to ‘commence a recovery

action at an intermediate stage. In these instgnchs, negotiations
regarding recovery of expenditures may be combined yith discussions
with responsibile parties over prcspective cleanup lctiQiti;:.

Generally., &n actioh vill.not be filed for recovery of & remedial
investigation/feasibility ltudylo: the cos£ of design prior to the

£iling of an action for recovery of construction costs.
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B. Statute of Limitations
CERCLA does not contain a time limitatidn probision uifhin <:>

which ‘a. cost recovery action must be brought. 1In the absence of

" a specific statﬁﬁofy provision, the Federal statute of limitation

~would apply. There is some doubt at this time as to precisely

which liﬁitation period will be applied to a cost recovery action.

Limitations for actions brought by the ﬁnitéd States for ﬁoney

damages are contained'in 28 USC Section 2415, which distinguishes

Eetween actions based in tort or in contract. Because cost

Tecovery actions are essentially quasi-cpntraczual,aciions in.

the natqfe of restitution, a six yeat statute of limitations if.

any, should abply.” However, since {t is possible that a court

' may ses CERCLA acticns.arising'ouq of the tortious conduct of

others, ¢ost recovery actions should be broughthwithin three .

yeirs after the right of action accrués. . - a (:)
The-date the cause'of action accrues is also'subject

to debate. In United States v, The Barge Shamrock et al, 635

F.24 1108, 1110 (dth Cir., 1980), cert. gden. 102 s.Ct. 125 (1981,
the Fourth Circuit held that a cost recévery actien under the‘

Federal Water Polluticn Control Act arising out of an dil spill

£irst accrued when the government completed the cleanup cperation.
On the cther hand, a defehdant;night well be expected to argue
that the cause of action' accrues at the time funds are first

expended on the siﬁe, In order to avoid argument on this point,
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and to eliminate a potential bar to recovery, the ‘Agency should
attempt to commence all cost recovery action within three years of

the date dollars are first expended,

€. Extent of Liability of Responsible Parties

While CERCQA'Section 107(a) identifies partieé who are
responsible for the costs of fesponse actions at a site, the
statute does.no: expressly set forth the the nature of that
liability. " Language which imposed *strict, joint and several®
liability on the responsible parties was dropped from earlier
drafts in the finai.-compromise bill, and replaced with ;ldefinition_
in Section 101 of "liable"™ or ®*liability® which refers to'th; standard
of liability ;hicé cbtains under Sectien 3ll of the Federal Water
Roliuti9n Contrbl Act. Section 344—45—&—&%##::nliability statute.

.City of Philadelphia v, Stepan Chem. Co., 544 F. Supp. 1135, '1140.

n.4 - (E.D. Pa. 1982). Moreover, section 311 imbpses joint and

several liability, UiS. v. M/V Big Sam, 681 F.2d 432,439 (5th Cir.),
on pet. for reh., 693 F.2d 451 (Sth Cir. 1982), |

The position of EPA is that {n appropriaté éircumstances, joint
and leéeral.liability:is applicable under GERCLA. This position is’
supported by reference to secﬁion Jll, by the legislative history of
CERCLA 12/, and by Section 107(e)(2) ot CERCLA, which provides that
nothing in CERCLA *shall bar a cause of action that an owner or
operator or any other person su#je:t to liability.undér this sgé:ion...
has or would have by reascn of subrogation or otherwise against aﬁy

person.”

T3/ 126 Cong. Rec., 5.15584 (daily ed. Nov. 24, I5E0IT
126 Cong. Rec., H.I1787 (daily ed. Dec. 3, 1980).,
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The Department of Justice has interpreted this section as confirm-(:>
ing a defendant's right of contribution against othet responsible
pareles, wh;ch is only of value to 8 defendant who has been
held jointly and severallv liable 13/. ' '

Jeint and aeveral liability is traditienally imposed. when

the actions ¢f two or more defendants cause a single, indivisible

resule, (Prbsser;.Law.Ef Torts, (4th ed. 1971), Sec. 52.) That

deterﬁinatien may involvelfaceual issues. Therefore, where'

two or more parties in the ea:egormes of responszble partles listed

in Sec:lon lOT{a! contr;buee hazarGOus substances to a facility

whzch are being. released. threaten to be released. or are contrlbutzng

Lo the release or threat,._ the Agency may argue that those parties

are Jozn:ly_end severally liable for the costs of respondlng to

that release or threat. R L L t:j)
This of course éoes not foreclose. the Agencylfrom entering

ineo'cbnsen: decrees os other apbropriate ae:eements with multiple

responsxble par*les in which they agree to allocate the Agency’ s

response costs ameng themselves. The Agency is primarzly cof-

cerned with achieving cleanur of hazardous‘sites. preterably by

private actioen, and'these are many reasoes why respensible pareies

-ﬁay wish to share eﬁe costs. Bowever, this is.primasily a matter

for the responsible partzes, and if they cannct agree among

thenselvea on an appropriate allocation of responsibility, EPA

should proceed with legal action on & theory of joins and several

1lability.

Attorney General, Office of Legislative Affairs, to Horn.

137 TLetter datel December I, 19680, from Alan A, PaiVer, Ass.s.aﬁt
James J. Florio, 126 Cong. Rec. H1178B (daily ed. Dec. 3, 19B0C). C::
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D. The Demand letter

The first fo;mal step in the commencement of a cost recovery
'p:oceqdiné will be the issuance cf a lettef ef demand from EPA to
_the potentially responsible party or parties for payment of

costs expended on the site, A demand letter should be sent to
;all parties in a case who have been ident;fied as potentially
responsible (i.e., past and present owners/operators of a site
and generators gnd transporters who contributed hazardous sub-
stances to a site}, angd should be issued after all-requnse
activity has been completed, or at-ﬁhe completion ©f one phase
of a multi-phase response where the entire process willﬁrecuire
an extended #eriod of time.

Before & demand letter is sent, the potential case should
be ;nalyzed for the élements‘in part III above, including ident-
ific;tion of all potentiallyﬁresponsible parties (including
tesPOnsibie individuals iﬁ corpocrations where approﬁfiate) and
assembly of ccsglinformation. At the time the deﬁand letter is
sent, the Agency should bhe able to answer reasonable questions
poied by a recipient of the letter. Regional personnel should
have referred the case to Readquarters (or recommencded against
an action) and Eeadguarters staff shéuld have.resolved their
' posi:iod on a,referralhgo that the Government is prepared to
file & complaint if the response to the demand letter is unsat-
isfactory.

The letter should be issued where response costs have been

-

incurred under CERCLA, regardlesﬁ of whethqr a decision has been
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made to initiate a judicial proceeding for Eost recovery.
The demand letter should contain the following points: (:)
¢ rveference to EPA'S auihority to administer CERCLA and
the Fund established thereunder (or reference to
.authority to recover costs where the response activities
for which reimbursement is sought occurred prier to
\ CERCLA);
';‘ihe 1ocation of :ge siti;
9 ‘the presence cf a haza:aoﬁs substance which was re-
leased or threatened to be'released:_ _ |
* 'in géﬁeral terms, the dates and tYpeQ of‘response activity
undertaken by EPA at th; si:e% ' |
. Any.no:;ce given to the recipient prior to or during the
reséqn;e activity, allowing thé reciéi@nt fhe 6ppor:uni:y
‘to undertake éhg'uork or ﬁay’:hé expense 65 feséonse:. ' (:)l
* the'totil cost of the response ac:ivi:y 14/ broken down into '

general categories;

<

.J3/ The amount stated in the demand letter should be the tosal
-obligated by the Agency to be expended on the site, rather than

the amount ‘shown by Agency reccrds to have been expended on the
site at the time the letter is prepared. This is to avold prohlems
caused by delays in payment of response costs after a demand letter
has been forwarded to the responsible party. Even s¢o, available
records should be assembled 23 scon as possible. Where it

is expected that future costs will be paié¢ (e.g., in the

next phase of response activity), the letter should also

clearly state that in addition to the sums already obligated

and spent, the Agency expects to expend additional sums on

the gite for which claim will be made a2gainst the responsible
party. Of course, in a judicial proceeding in the cost

recovery zcticon, the Agency will be required to prove the

actual amounts spent from the Fund.

-
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® a general statement that the Agency believes ihat the
rtciéien: is a responsible party and-liable for the Qum
set forth; |
* a demand for pavment:
‘° a statement that the recipi?nt of the letter should cdhtact‘
EPA within a specified period (normally thirty days) to
. discuss the account and the recipient's liability therefor:
* a warning that if recipient fails to contact the Agency
within the specified time, a suit may be filed in the
appropriate U.S. District Court for recovery of the
clgim: and
-® the name,. address and telephone number of a representative
of the Agency who the recipient should éontact. A sample

demand lctter is - attached to this memorandum as Appendix Blb

The primary responsibility for preparation of ‘the demand
letter will be in the Regional Program Office. The Regional
Prbgrqm szice.sbould coﬁsult with the representatives from
OWPE, Regional Coursel, and Office of Enforcement Couﬁsel-Was:e.
“he denisd letter will:-be sent through the Office of Waste Progranms
Enforcement for the signature of the Director'of OWPE dnless
that requirement is specifically waived. 1If a case is referred

to DOJ, thi DOJ case attorney should sign the demand letter.

E. ' Procedure In Event of Response From Potential Defendant

In many cases, the recipients of demand letters will contact
the- Agency and express interest in discussing.their status as a

responsible pai;y.. The Agency encourages such negotiaticne.
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CERCLA money is.limited; Agency cleanup activities deplete the
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fund and boney must be recovered from the parties responsible (:)
for the release or threat of release. .Therefore-éost recovery

through negotiation or litigation is necessary to clean up the
greatest number of sites. Cost recovery should involve the |
coordinated efforts of knculngeaﬁle legal and technical personnel

at both the Regional and Headquarters offices as explained below.~.

1. Negotiatiﬁc‘?eams and Procedures

Upon receipt of a response to the demand letter from a
potentially responsible party, the contact person named in the
demangd Ietterlwill notify the Associate Enforcement Counsel for
Waste, the Regional Counsel, the Director of OWPE and the Regicnal
Superfund office. Each of those offices will, upon notification,
identify the person who will represent it on the_ﬁegotiiting_
team: (The Dé&artnep: af Justi;e m&y_pari;cipate in .cases which
are likely to result in consent decrees or l}tigatioﬂr) _. <i>

Tﬁe formulation of the Agency's positicn results ftOm %he
collaboration of the Team. 1In some policy dgcision; the entire
Team has rel;Qant backgrodnd to iarticiéa:e'in theldecision makingr
process; Howeve; the specialized legal or technical talent on
the Team shouid be efficiently used. '

The Team has the responsibility for developing a proposed
negotiating lchédulg.. The proposed schedule Should have ﬁhe

conhcurrence of the Associate Enforcement Counsel for Waste and

the Director, OWPE in cates of national significance.

L3
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SQme factors which should be considered in the developmen:

of this schedule are the number of poterntially responsible parties
who will take part in the negotzat;ons: the nature of the potential
defenses; the amount of available data linking bartigular parties
to the ;ite: the amount of the claim, and other related naéters.
Suffjicient time should be allowed for the negotiation process to
take place, but it is important that a deadline be established as
& goal for achieviﬁé a settlemcnt, and beyend which the negotia-
tions will not continue, absent clear indications that a settlement
is imminent. A teasonablé.period of gime'fcr most negotiations is
" 60~90 days: neéotiations should not be-extehded wi:hout Beadéﬁartefs
approval, A .referral shovld be Qubmitted by ‘the Regipn and approved
by Headquarters, and a complaint should be prepared and apéroved
by the Department of Ju&tzce. pr;oz to the conclusxon of neqotxatxons
" 8o thab an action may be filed if negctxatzons are not resolved by
the“Aeadlxne.

~ a. Case Team Leagder. Con:emporaneous with the formation of
. the Negotzatzng Team, Regional and Headquartets program managers,
in consultation with OLEC, will select & program official to serve 3
as the Case Tsam Leader. The Case Team Leader's function will be’
to: )

* focus efforts té develop, in advance of negotiations, the
Agency's negotiating strategy and position on issues that
may arise during the course of the case;

A ensure the coordination of legal and technical staff par-
ticipatien on the team by scheduling and chairing regular

case review sessions; and

® define the Agency's objectives in accordance with applicable
Agency guicdances and policles.
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On occasion, the Tean 2ay be uynable to develop a consensus
on a8 CosSt Tecovery issue. When this occurs, the ;a;e Team Leader (:)
will prepare a written explanation ot’the issue for resclution :
by the appfopriate superQisory ;:aff. '
| b. Lead Negotiatﬁr. Regional Counsel aad. Bcadquarters Enforce~
ment Counsel managers, in consultation with the D;rec:cr of OWPE,
will select the lead Agency a}to:ney for the case.
| Although e Regidnal.Ccun;§l attorney will hsually be d?signated
as the 1e;d'Agency atiorney, in cases of pltionai significance or
which may be precedeht-setﬁing an attorney from OEC-Waste may be
selected. fhe extent of Headguarters inv&lvémen:.will be decided
-on a case-by-case basis by thg Assistant Administrator for Enforce-,
mént, (or thg Speci?l Counsel for ﬁnforcemeng uniil the Assis;lnt
Administrator posit;on is es;abliséed).' The Debartment c¢f Justice
Qho;}d=also be cbnsultgﬁ‘nhd 16vited to participate in negotiations
of éases which are 1ikelf to resule in a consent decree or litigatio:
'partxcularly 1n multiparty and complex cases.
The Team 8 lead attorney ‘will be responsible for conduc:zng
cost’ tecovery negotiatiens. Although the attorney is primarily
responsible for explaznzng and defending the Team's posztzon during
negotzatxous. he or she may reqguest other Team members' assistance
in articulating the Tean's pdsition tc opposigg parties. |
- At the initial negotiation aessioh, the lead attorney should
inform opposing . parties that while the Team has authority to negotxate,
_ any agreements are subject to the approval of Enforcement COunsel and
OSWER. The cpposing partzes should also be advised that the Agency
has established a deadline for set:lement.. The degdline should be |

disclosed tc tne responsible parties. .After the deadline, the

Agency will tuke judieial action. S : O
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2. Form of Settlement Agreement

CERCﬂA allows the Agency several ways the Agéncy could
settle a codt recovery action:

® a consent decree

¢ an administrative order

c a ncmoranduﬁ of agreenment.

However, as a matter of pelicy, the Agency has decided that a
consent decree is reqﬁired in most cases., A forthcoming policy
will set out the requirements for using consent decrees and another
one will address administrative orders. |

Again, it should be pointed out that the negotiating Team
is not authdrized to ente; into a binding ag;eemenﬁ of any type
with the responsible parties'in the absence of specific authori-
zation from the Enforcemenﬁ Counsel and OSWER. Consent decrees
must also be approved by the Department of Justice and the revieving, -
eourt {after;a thirty day public comment perind)., A draft of any ‘
document which is to be the subject of negotiation ghﬁuld, of
coﬁrse, be reviewed before commencement of negotiations by appropriate
supervisors of -the negotiating Team at :be-negiOn and Headguarters,
“and -any document which the negbtiatiﬁg Team and their supervisots.
believe to be acceptable for settlement should b? forvarded to the,
Assistantladminis::ator_!or Enforcement, the Director of OWPE and
the Departaent o:‘dus;ice aé the earliest possible time to allow for
. adeguate review, -

The Agency may aliaw some gettlements in which the responSible,
party agrees to pay the claim in periodic payments where the party
is unablé to pay in a lump sum, or where there is other 1e§itiﬁate

reason for delayed payment. . Before considering installment payments,
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however, the Economic Analysis Division of the Office of Policy
and Resource Management (FTS 382-2764) and the Financial Hanagement<:>
Division of the Office of Administration (FTS 382-5135) should be |

consulted in order to obtain a review of the financial conditioen

of the responsible party ‘and to determine any lpplicable interest

- charges. ) : ‘ ‘ o ,

Payment of cost recovery claxms should be made pavable to the
. U. 8. Envxronmental Protectxon Agency and should be matled to:

U.S. Environmental Protection Agency

Accounting Operations Office )

P.O0. Box 2571° ' '

Washington, D.C. 20013

Attn: Collection Officer for Superfund
The check or other form of paymgnt should specify the name of
the site at which the activity took place. The lead attorney is
responsible for furnxsh;ng copxes of ]udgments, decrves or agrhements
for payment cf cost recovefy claims as early as possible. to F;nanczzjj>
.Repo::s and Analysxs. Room 3617M, U.S. EPA, 401 M Street, Washingtony
D.C. 20460, for establishment of a proper account. : .

<

F. Procedure in Event of No Response to Demand Letter

1¢ ﬁo-response.ii received to the demand letter, a €inal
determination must be made of whether the facts of the case justify
the Agency taking further steps to pursue the cost recover§ claim.
A decision whether the case should be referred to DOJ should be
made by the Region as well as staff at'neadqpar:ers at the time
the demand letter is drafted. This decision will initially be
made by the Regional Administrator, based on the reéommendation of

the Regional Superfund Office and the Regional Counsel.

<::)




) OSWER # 9832.1
-28-. '

Relevant factors to consider include:

(a) the strength of evidence connecting the potential Jefen-
dant{s); )

(b} the availablility and merit of any detense. Possible
defenses under Section 107 of CERCLA are generally that

the release and conseqQuent response action was the result -
ef: -

(1) an act of God;

{2) an act of war; or

(3) an act or omission by an unrelated third party as
to whom the cowner/cperator had no contractual relations
and diéd not fail to exercise appropriate care against
the foreseeable acts and omissions ¢f that third party.

{c} the gquality of release, remedy and expenditure documentation
by the Agency, a state or third party;

(¢) the financial-ability of the potential defendant(s) to
satisfy a2 judgment for the amount of tre claim or to pay
a substantial portion of the claim in settlement; and
(e} . the s&a:ute ¢f limitations.

In conszdetzng the abxllty of the potentially responszble
party or parties to pay, the Regxonal 0££xces should make use of
thgrfinancial Assessment System, developed by the Economic Analysis
Division of the Qffice of Policy and Resource Manaéement and
managed by NEIC, to assess the‘financial condition of most
po:ent;ally responsible par:xes. . l |

The determination of the Regional Administrater to inx:xate
a.ccst recovery action shall be'forwarded by a memorandum from
the Regicnal A&ministrato; toc the Assistant ;dminis:rator for
Enforcement for concurrence in the same manner as the feferral of

other matters for litigation. A decision not te initiate a cost

recovery action must be reflected in a memorandum to OWPE. AR
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affirmative decision must be made by the Regional Administraigr in
each 5333 in which CERCLA funds are expendgqf whether that decisi:g:>
be :o'proceed or not to proceed, This is nééé;sary because of the
Agency's accountability for management of the rgnd. |

Atter OEC concurs on pursuing ihe cokt récove:y action,
CEC refers the case to the Department o! Justice, together with
the names of the appropriate Headquartets and Regional personnel
who will be involved in the case. If the Department of Justice
.fails to concur; théporiginatiﬁg Regiconal okfice is advised of luch'
non-conCurrénée, together with the rdasoﬂ# therefor, and recommend-
ations as to whether additionai information ahould'be'provided for
DCI's reconsigeration. Even though a Regioq\may recommend against
pursuing a cost fedovery action, the Assis:anAAdministra:or for

OSWER may decide on hxs own initiative :hat such an actzon is

. uarranged. This recommendatxon would then. be gent to OEC for A -<i>
cons;dera:;cn.
G.. Haxntenance and Coordination of Evzdence in Event of Referral

There will inevitably be logistical difficulties in maintaining
and coordinating the production of the mass of data, con:racts}
cost records, and other evzdence genera:ed in a response activxty ’
It is very important to provide for an orderly method of expedxtxously
providing that information during the course of a cost recovery

action fér use during case development, discovery, and trial.

-
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Each Agency, cffice, contractor or othgf person participating
in a CERCLA response activity should miintain documentsArelateﬁ to
tpe activity for a period qf not less than six 16) years after
all response activities are finished (consult Appendix C fér a
list of these necessary documentsf.gg/

The Agency's Financial Management Division will maintain

and periodically update the cost expenditure tfaéking system for

each site referred toc above, so that an itemization of all costs
attributable to a particular site can be quickly obtained. When

a determination is made that a case should be referred to the
Department of "“_stice for filing (or, if necessary, during the
time that the demand letter is bexng prepared or :he case is bexng

considered for referral), a request can be made of the persons.

firms or agencies znvolved in a response actxvz:y for ccpzes of

its records. At that ti;e. a complete file of all records involved

: inighe particular case can be compiled and delivered to DOJ, with

copies cf the complete filé made available to appropriate Regional

and Headquarters legal and technical persconnel. .

15/ The period cf six years is necessary becazuse of the pos-
s:tility that the claim may not accrue upon the first expenditure.
Additionally the l:tication may be protracted: documents must

be kept for the term of the litigation. )
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V. Note on Purposes and Use of This Memorandum

The policy and procedures set forth herein, and internal
office procedures adopted pursuant hereto, are intended solely
for the guidance of attorngys and othe: employees cf the U.S.
Environmental Protection Agency. They are not intended to nor
ao they constitute ruleFmakihg by the Agency, and may not be
relied upon to create a right or benefit, substantive or pro-
cedural, enforceable at law or in equity, by any person. The
Agency may take any.action’at variance with the policies or -
procedures cbn;gined in this memorandur, or which are not in
cémpliaﬁce with internal bffiﬁe procedures that may be adopted
pursuant to these materxals. |

We trust that :h;s memcrandum generally covers -the sub:ect. a
.of ptocedures to be 1nvo‘ved in cost recovery ac:zons under o <::>
CZRCLA. put if you have any questions or problems iavolvxng this

subject matter, ﬁlease call ﬁussell B. Selman, Office of Legal.

end Enforcement Policy, at FTS 426-7503.
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Appendix A

Costs Recoverable Under CERCLA_

In order to identify records which must be developed and
maintained for ﬁ cost recovery action, it is essential to know
those costs which may be recovered from a rt:ponsiﬁle plrty.
Varicus sections cf CERCLA ptoviae for recovery of certain elements
of costs expended for site clean-up, We have attempted_below to
compile a list of ‘those costs which are recoverable, and the
sections of CERCLA which authorize recovery of those costs.

This list is very general and not exclusive.

The listed costs are in general categories, using language
directly from CERCLA, and a determination will necessarily have
to be made in each case whether a particular expendi:ure'is
withiﬁ the categﬁ:ies of_rgcove:able costs. In this regard, EPA's
position is. thlat the intent of Congress was to authorize recovery
of all costs direc:1y related éo clean-up of a site, and therefore

the costs should be broadly construed to fall within these cate-

gories.

Cost ' ' CERCLA Section
l. 1Investigations, monitoring, surveys, §§104(b), 107¢(a)(l)(4)(A)

testing, and other information-gathering (providing for recovery
necessary or appropriate to identify the of costs for removal

existence’and extent of the release or - actions, which, as
threat thereof, the socurce and nature defined in €101(23)
of the hazardous substances, pollutants include actions taken

or contarinants i{nvolved, and the extent wunder £104(b}).
of danger to the public health, welfare :
~or the environment.

2. Planning, legal, fiscal, economic . - Same
engineering, architectural, and :
other studies or investigations



Appendix A
OSWEK # 9832.1
=ii~
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necessary or appropriate to plan
_and direct response actions,

-

Planning, legal, f£iscal, econonmic, same
engineering, architectural and .
other services necessary to recover

the cost of response actions.

Plannihg, legal, fiscal, economic, same
engineering, architectural and

other services necessary toc enforce

the provisions of the Act (CERCLA).

(This could include costs incurred

in preosecuting an immiment endanger-

ment action under §106),

All costs of (A) removal and (B) $10%7(a)(4)(A)
remedial action ‘incurred by the U.S.

Government or a State not inconsis-

tent with the NCP. Actions for which

such costs may be incurred are-

(A) Removal Actione (§101(23)):

{l) the clearn-up or removal of
' released hazardous substances
‘from the énvironment;

{2) such actions as may be
necessary taken in the event
of the threat of release of

~hazardous substances.into the
environment:

{3) such actions as may be necessary
te monitor, assess or evaluate
the release or threat of release;

(4) - the disposal of removed material;

(5) . such other actions as may be
necessary to prevent, minimize or
mitigate damage to public health,

. welfare or the environment which
‘may otherwise result from a
releasge; ] .

(6) any monitering to assure actions performed
by other parties adguately protect public
health, welfare and the environment, and
meet EPA crg}eria: :
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- {7) specific examples contained in
€101(23) (without limitation):

b"

security fencing or other
measures to limit access:

provision of alternative
water supplies;

temporary evacuation and housing
of threatened individuals

action taken under §l104(b) of
CERCLA;

any emergency assistance provided
under the Disaster Relief Act of
1974. '

(B} Remedial Actions (S1C01(24}):

(1) actions consistent with permanent
remedy taken instecad of or in
addition to removal actions, to
prevent or minimize the release

- of hazardous substances into the
° environment so that they do not
- migrate to cause substantial danger
to present or future public healttk,
welfare or the environment.

(2) Specific examcles contained in €101(24)

-

limitation):

(a)
(b)
1e)
(a)

(e}
(£)

(g}

storage:
confinement

petimeter protection using
dikes, trenches or_ditches:

clay cover:

neutralizatien;

cleanup. of released hazardous
substances or contaminated

materials; .

.recycling or reuse:

3
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(without
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-(qﬁ. costs ot permanent relocation of
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(h} diversion;

(i) destruction;

(3) segregation of reactive wastes
(k) dredging or e:cavniien:

(1) repair or replacement of
leaking containers;

(m) eollection of leachate and runcff;
(n) onesite treatment or incineration;

(o) prevision of al:ernatxve ua:er
supplies;

(p) any monitoring reascnably required
to assure that such actions protect
public health, welfar- and the
environment; .

residents, businesses and community
facilities (where relocation, alone
or in combination with other factors, -
is more cost-effective than and’
environmentally preferably to trans-
portation, storage, treatment or
disposal coff-gite of the hazardous
substances). .

Remeﬂial nc:ions do not incldde-

(a) cff-site transportation of hazardous
substances: .

(b} o!f-site storage, treatment or
disposal of hazardous substances; '
unless it {5 determined that such actions are
(A7 more cost~effective than other remedial
actions: (B) will create new capacitv to manage
{in compliance with Suybtitle C of RCRA) hazardous
subgstances in addition to those at the pffected
site; or (C) are necessary to protect public
health, welfare or the environment from a present
or potential ' risk which may be created by further
exposure to the continued presence of the
hazardous substances,

@)

O

O
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-y -

€. . Any other necessary costs of response §107{a){4)(B)
incurred by any other person consis-
tent with the NCP. "Response® actions
include both *removal® and “"remedial”
actions (€101(25). {(See list of -
removal and remedial actions above.)

7. Damages for injury to, destruction of, €107(a)(4)(C)
or loss of natural resources, including
the reascnable cost of assessing such
injury destruction or loss. (See note,
below) . :

*Natural resources”® include (§101(16)):
(a) langd;
() fish;
(c) wildlife:
{(d) - biota;
(e):~§ir:
(£y water;
(g) groundwater:
{th) drinkin§ water supplies:

{i} other such resources beloenging

to, managed by, held in trust _
by, appertaining to, or otherwise
controlled by the United States,
any state or local government, or
any foreign government (includes
resources of the Fishery Conser~-
.vation and Management Act of 1976).

NOTE: CERCLA §30l(c) provides for the promulgation of regulations
not later than two years after enactment of the Act for the
assesament of damages for injury to destruction of or loss of
natural resources resulting from a release of a hazardous
gsubstance. See footnote 3 in the Memorandum for further
explanation on recovery of these damages.
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Appendix B
{Model Demand Letter) : <:>
XYz Corp.
Someplace, State 00000

Re: Name, location of site

Dear Sir or Madam: : S

on or about ' r 198_, there were
releases and threatened reieases into the environment of
hazardous substances [and peollutants and contaminants] from
the facility located at or about
[In addition, there were releases and threatened relieases of
pellutants and contaminants that may present an imminent and
substantial danger to the public health or welfare.]

{On or about « 19_, EPA gave {[cral]l notice
to you [which was confirmed} by letter of
¢+ 19__, advising you regarding the referenced
tacility and that you are a party who may be liahle for money
expended by the government to take corractive action at the
facility. EPA offered you the opportunity to discuss with EPA
your voluntarily taking action necessary to abate any releases
or threats of releases of hazardous substances [and polluants
and contaminants] from the facility.. You did not .undertake
‘the necessary ac:zons.]

In accordance with the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA}, 42 U.S.C.
- §9601 et seg., [and other . authoritjes (insert where pre CERCLA
" or non CERCLA expenditures)] the [State of » pursuyant
to an agreement with and funding by the (insert If State lead)]
United States Environmental Protection Agency (EPA undertock
" response action using funds provided for such actions. The
action began on or about _ - and continued to on
or about . EPA'S response act1on entailed
the (describe genorally vhat was done ).

The cost of the response action [performed] [caused

to be performed by EPA at thc facility] (was] [is currently]
approximately $ « (Insert the amount obligated

by the Agency to Dbe oxpendbd on the site, not the amount ’
actually expended according to Agency records.) [The Agency
anticipates expending sdditional funds in the future under
authority of CERCLA for additiconal response activity which the
Agency deems appropriate to be performed at the site. ] Enclosez

is & statement summarizing the expenditures to date. A
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Information available “to EPA indicates among ather
things that you (choose one or more, of the bracketed clauges
8s appropriate:) [are/were at the time of the response
action the owner/cperator of the facility] {were the ownar/
operator of the facility at the time of disposal of hazardous
substances at the facility] (did, by contract, agreement or
otherwise, arrange for disposal or treatment, or arranged for
transport for disposal or treatment of hazardous substances
[and pollutants and contaminants]at the facilitv [accepted
hazardous substances [and pollutants and contaminants] for
transport to the facility which was selected by you]. Pursuant
to the provisions of Section 107(a) of CERCLA [and other auther-
ities (insert where pollutants or contaminants involved and
where other law involved)], we believe that you are liable for
the payment of all costs expended on the gite to the Hazardous
Substance Response Trust Fund established pursuant to Section
221 of CERCLA, which is administered by EPA. :

We hereby request that you [or a group of parties
potentially responsible for the site] make restitution by pay-
ment of the herein stated amount plus interest [together with -
any sums hereafter expended by the Agency on the site pursuant
to auythority of CERCLA]). [The names of other potentially
responsible parties receiving this request for payment are
enclosed with this letter to facilitate organization among
the identified parties concerning payment.] If you (or an
organized group ©of potentially responsible parties] desire to
discuss your liability with EPA, please contact the person
‘named below in writing not later than thirty (30) days after
the date of this letter., We will othefwise assume that you
have declined to reimburse the Fund for the site expenditures
and will subseguently pursue civil litigation against you.

Sincerely,
Contact Person:
[Name ]
[Title)
|Address)
cec:: Enfercement Counsel

Regional Counsel
State Agency
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Apcerdix C

 The following pages constitute a search guide that may be used by the | O
regional enforcement program in gathering documentation to support a cost
-recovery action. The search guide format is a chart with four colums, headed

8 follova: “Document”, *criginater®, "EPA Contact® and “Regional File

I.omtim' * Al of the documnts listed uill pmhl.bly ot e available in all

cases, nor will uch one necessarily enhance the hady of evidence in every case,

It must be decided on a case-by-case basis exactly which pieces of docurentation

shoyld be used as supporﬁing evidence. The ssarch guide was mesant to be an p
exhaustive list of documents that should be considered. It is suggested that

the persons conducting the file search for supporting documentation pull cut

each document on the list {f it is-available. It can be decided at a later time

which of the docu:r;nts' are .useful as evidence given the facts of the particular
case. | | o | |

Please note r.hat the seam guide covers only dccments ‘that uau.ld be | O

'uaeful in mppor:m the first thm elements of proof discussed in this

guidance: proof of the nluse. lmk between the party and the site and

consistency with the NCP. Cost cbc.mnutim will be the nbjoct of anot.her

guidance document that is currently under develogment,

® The fourth colum, 'ngicnai Pile location®, has meaning only if the Region
uses the filing system described in Apperdix E.

-
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